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This memorandum explores the impact on employers and business entities of 2011 Wisconsin Act ___, Senate Bill 93, Wisconsin’s newly-passed concealed carry law.  Contained below is a brief overview of the Act, the mechanisms available to employers and businesses to prohibit firearms from entering their facilities, available enforcement of carrying restrictions, allowable employee limitations, and further details on the likely outcome of attempts to remove individuals violating the prohibitions.
It is critical that the reader of this memorandum understand this is a new Act subject not only to interpretation, but inherently contains certain errors or omissions leaving some questions unanswered.  The Wisconsin Department of Justice is likely to offer specific guidance at a point in the future, as will courts when faced with disputes over the enforcement or violation of this new Act.  Until then, certain scenarios will place employers, employees, individuals and others in potentially unsettled or ambiguous positions.

1. Brief Overview of Conceal Carry Legislation

Wisconsin’s concealed carry Act is expected take effect on November 1, 2011.  First, Governor Walker must sign the Act into law, which is expected to occur on July 8, 2011.  Second, the Act must be published within 10 days of signing.  Third, the Act then takes effect the first day of the 4th month beginning after the Act is published.  If the Act is signed on July 8, 2011 and published before July 18, 2011, the Act takes effect on November 1, 2011.  If there is any delay or change in schedule and the Act is not published until August, the Act takes effect December 1, 2011.

The new Act allows licensed individuals to carry a concealed weapon throughout Wisconsin, with only a few restrictions.
  A concealed weapon may include a handgun, an electric weapon, a knife other than a switchblade, or a billy club.
2. Available Restrictions To Employers And Businesses
Employers face a choice of three different restrictions they may elect to enforce.  The first is to restrict employees from carrying a concealed weapon during the course of their employment.  The second is to restrict the public from entering employer facilities while carrying a firearm.  The third is to restrict the public from entering an employer’s grounds or land while carrying a firearm.  Businesses, outside the employment context, are limited to the latter two methods of restriction.
Employers may restrict the carrying of concealed weapons, during the course of employment, as a condition of employment.  Employers are allowed to tailor this restriction to a particular type of concealed weapon if they so choose (such as allowing tasers but prohibiting handguns and knives).  This is discussed in further detail, below.
Employers or businesses may restrict the carrying of a firearm in their nonresidential
 facilities.  Such a prohibition would apply to any individual entering the facility, including employees (if there were no employee policy in place to already address such scenario).  This is discussed in further detail, below.
Employers or businesses may restrict the carrying of a firearm on their nonresidential grounds or land.  There are vehicle and parking-related exceptions to this restriction, discussed in further detail below.
In addition, this memorandum briefly addresses available restrictions in the multi-unit residential setting from a landlord or owner’s perspective, discussed in further detail below.

As a preliminary matter, other than the condition of employment restrictions the remaining available restrictions apply to “carrying” a “firearm.”  The new Act defines “carry” as meaning “to go armed with.”  Wis. Stat. § 175.60(1)(ag).
  This term has been defined as a firearm on an individual or within the individual’s reach.   Generally, Wisconsin courts do not treat an unloaded and encased firearm as “going armed with.”  The practical implication of this is the various restrictions businesses and employers can choose to implement may not apply to the carrying of a non-firearm weapon, or a firearm that is unloaded and properly locked and encased.

3. Limits To Employer And Business Restrictions
There are several exceptions where employers and businesses may not restrict the carrying of a firearm.  These include: employers that own building space leased to other parties; employers that lease space in a building they do not own; employers leasing state government, local government, or university facilities; or, the carrying of a firearm in employee vehicles, and in parking lots on or in employer facilities.  These limitations are discussed, below.
a. Shared Nonresidential Buildings

Employers and other business entities may restrict the carrying of firearms in their facilities or on their grounds with a proper posting of notice.  Wis. Stat. § 943.13(1m)(c)2.  The Act distinguishes between owners and lessees, giving the choice to implement a restriction to the lessee first and foremost, or to the owner if the facility or grounds are not leased to another.
To illustrate: Company A owns a 5 story office building.  The 1st floor is a lobby and common area, maintained by Company A.  Floors 2 and 3 are leased out as office space to Company B.  Floors 4 and 5 are leased out as office space to Company C.  The office building sits on 2 acres of land, owned and maintained by Company A, except that a portion of that land is leased to Company D for outdoor surface storage.
In this illustration, it is Company A’s choice to restrict carrying firearms on the 1st floor of the office building.  That first floor is not leased or occupied by any other entity.  Company B can choose to restrict carrying firearms on Floors 2 and 3 (even though Company A owns the building, it is Company B’s choice).  Company C can choose to restrict carrying firearms on Floors 4 and 5.  As for the 2 acres of land, Company A can choose to restrict carrying firearms on that land, except for the portion of that land leased to Company D.  It is Company D that may choose to allow or restrict the carrying of firearms on the portion of land they have leased from Company A.  This illustration is subject to certain exceptions involving parking lots, as discussed in further detail in Section 3.e.

Note that there is potential for tension between nonresidential building owners, and their occupants.  Returning to the illustration above: add the fact that it is not possible to access the office space of either Company B or Company C without first entering the office building lobby owned and maintained by Company A.  Company A may choose to prohibit the carrying of firearms in their lobby.  Company B or C may wish to allow the carrying of firearms on their respective floors.  Because it is not possible to carry a concealed weapon through the lobby, Company A has effectively limited the ability of Company B or C to allow firearms.  As a practical matter, Companies B or C may choose to relocate to another office building to resolve this conflict.  Nonetheless, the conflict is there in the new Act and has potential for creating tension between lessors and lessees in a nonresidential setting.  Further, if a non-residential lessor wished to prohibit firearms within their building, this may be more directly tackled through a restrictive provision in the lease agreement between the parties.
Finally, this section of the Act does not apply to a part of a building, grounds, or land that is occupied by the state or by a local governmental unit, to a privately or publicly owned building on the grounds of a university or college, or to the grounds of or land owned or occupied by a university or college.  These exceptions are discussed in further detail in Section 3.d.
b. Multi-Unit Residential Buildings

The new Act allows the owners of a single-family residence, or the lessees of a residence, to restrict the carrying of firearms in their residence or on their grounds with a proper posting of notice.  Wis. Stat. § 943.13(1m)(c)1.  If the residence is not a single-family residence, such as an apartment complex or condominium, the Act makes clear that common areas in such facilities or common areas on the land of such facilities are not considered a “residence.”
The owner of the apartment complex or condominium may restrict the carrying of firearms in these common areas with a proper posting of notice.  Wis. Stat. § 943.13(1m)(c)1m.  This restriction only applies to the general public.  It does not apply to an actor who owns a residence or occupies a residence.
To illustrate:  Company A owns a multi-unit apartment complex.  Jane Doe rents a unit in the apartment complex.  Jane Doe may choose to allow or restrict firearms in her apartment.  Company A has no control over Jane Doe’s restriction of the apartment she occupies.  However, Company A may post notice in the common area – such as the lobby – restricting firearms.  This notice will apply to the public, but does not apply to Jane Doe.  If Jane Doe invites her friend, Johnny Public, to come over and visit, the restriction by Company A against firearms in the common area lobby applies to Johnny Public, but does not apply to Jane Doe.  This illustration is subject to certain exceptions involving parking lots, as discussed in further detail in Section 3.e.
It may be possible for a landlord to incorporate a provision into their lease agreements that prohibits tenants from having weapons or firearms in the building or on the premise.  There is some concern such provisions may run afoul of the Wisconsin constitutional right to “keep and bear arms for security, defense, hunting, recreation or any other lawful purpose.”  Art. I § 25.  Courts have found an individual’s interest in this right at its strongest in one’s own home.  Assuming a restrictive provision in a lease is allowable, and combined with proper notice directed at visitors and the general public, a landlord could prevent firearms on their premise in its entirety other than parking facilities as discussed in Section 3.e
c. Special Events

Organizers of special events may restrict the carrying of firearms at their events with a proper posting of notice.  Wis. Stat. § 943.13(1m)(c)3.  A “special event” is defined as “an event that is open to the public, is for a duration of not more than 3 weeks, and either has designated entrances to and from the event that are locked when the event is closed or requires an admission.”  This restriction is subject to certain exceptions involving parking lots, as discussed in further detail in Section 3.e.

d. State or Local Government, and University Limitations

State or local government units may restrict the carrying of firearms in any building that is owned, occupied, or controlled by the state or local government unit, with a proper posting of notice.  Wis. Stat. § 943.13(1m)(c)4.  Similarly, a university or college may restrict the carrying of firearms in any privately or publicly owned building on the grounds of that university or college, with a proper posting of notice.  Wis. Stat. § 943.13(1m)(c)5.  Both of these restrictions are subject to certain exceptions involving parking lots, as discussed in further detail in Section 3.e.
There are exceptions to any such restriction by the state, local governments, universities and colleges: lessees.  If a person is leasing a residential or business premise located in such a building or facility, the restriction does not apply to that person.  The Act is not clear as to its treatment of “a person” for business purposes.
To illustrate: Company A leases office space from County Government in their County Building.  The County Government has decided to restrict the carrying of firearms in their County Building and properly posts notice.  This restriction will not apply to Company A.  The Act carves out this exception for “a person.”  It is unclear if the “person” as it relates to Company A may be limited to its owners, or if it would cover its employees as well.  The restriction does still apply to any clients or customers of Company A wishing to enter the County Building to get to Company A’s offices.  If the County wished to totally eliminate firearms from within the County Building and ensure such restrictions apply to Company A, the solution is to write such a restriction into the lease agreement with Company A.
Of significant note is that the allowable restrictions on carrying firearms only applies to buildings for the state, local government, university or college.  Absent from the concealed carry legislation is any means of restricting firearms on the grounds of the state, local government, university or college.  This is a departure from the allowable restrictions, discussed above, on privately-owned residential, nonresidential and special event grounds.  Simply put, if you are on state-owned grounds, local government-owned grounds, university-owned grounds, or college-owned grounds, there is no mechanism to restrict the carrying of firearms.
e. Parking Lot Limitations

For each of the sections 3.a through 3.d, above, there is an exception for firearms in vehicles.  Carved out of each section is language to allow firearms in a vehicle, if that vehicle is driven or parked in a parking facility.  A parking facility includes an area on land or grounds used as a parking facility, as well as any part of a building used as a parking facility.

This carve-out creates a need for employers and business to differentiate between parking facilities and the rest of their grounds or building.  If an employer uses attached parking, undergrounds parking, or some parking facility integrated within the larger overall facility, there is a need to provide proper postings, restricting the carrying of firearms, between such a parking facility and the rest of the building or grounds.
This carve-out applies to employee parking facilities, as well as customer parking facilities.  If an employer has underground, attached employee parking, it cannot restrict the carrying of firearms within vehicles in that parking facility.  Proper notices, discussed in further detail below, must be placed at access points from that parking facility to the rest of the building, grounds, or other areas in which the employer wishes to restrict the carrying of concealed weapons.
This same scenario applies to businesses and their customer parking.  If a private business has an attached parking garage for customer parking, it cannot restrict the carrying of firearms within vehicles in that parking facility.  Proper notices, discussed in further detail in Section 4, must be placed at access points from that parking facility to the rest of the building, grounds, or other areas in which the business wishes to restrict the carrying of concealed weapons.

f. Private Vehicle Limitations

Employers may not, as a condition of employment, prohibit a licensee from carrying a concealed weapon or its ammunition in the employee’s own motor vehicle.  Wis. Stat. § 175.60(15m)(b).  This is regardless of whether the vehicle is used in the course of employment.

The simplest of examples here is a pizza delivery person.  Despite the pizza delivery person working on-the-clock and in the course of their employment, if they are driving their personal vehicle for the deliveries, they cannot be prohibited from carrying a concealed weapon in their car as a condition of their employment.
This only applies if the employee is using their own motor vehicle.  If the vehicle is company-owned, or not the employee’s own vehicle, then the employer may, as a condition of employment, prohibit a licensee from carrying a concealed weapon, a particular type of weapon, or ammunition in that vehicle while in the course of their employment.
g. Public and Mass Transportation

The concealed carry legislation passed by the Wisconsin Legislature is totally silent on the issue of public or mass transportation.  Thus, its impact is unclear.  The statutory language states that a “licensee or an out-of-state licensee may carry a concealed weapon anywhere in this state except as provided under [specific subsections].”  Wis. Stat. § 175.60(2g)(a).  It is possible that the use of “anywhere” contemplates a physical ‘place.’  One could argue that a taxi cab, private limo or bus services, public bus, or train do not constitute ‘places’ and therefore the legislation does not apply.  On the other hand, there is nothing in the statutes allowing for parties to restrict carrying in such a manner, nor is there any mechanism for doing so.

This is likely a matter that will be left for the courts to clarify, or for the Department of Justice to offer some guidance.  Methods of transportation that are more private in nature – private limo/van/bus services – have a stronger argument for allowing those private entities to make their own decisions on allowing firearms, much in the same manner as a business or employer could restrict carrying in their stores.  Methods of transportation that are more public in nature – metro buses – will have more difficulty enforcing a restriction as some may argue there is no alternative mode of transportation available to some members of the public.  Methods that are widespread in public use but more private in nature – taxis – likely fall in between.
Regardless, all methods of transportation have no guidance from the Act.  Entities such as a taxi company wishing to prohibit carrying should post notice of the restriction as best as possible according to the notice requirements discussed below.  However, it will probably take an attempted enforcement of the restriction, challenged in court, to clarify whether such a restriction is even allowed.  Such an endeavor carries potential risks and costs.
4. How To Post A Notice Prohibiting Concealed Carry

Employers and businesses can restrict the carrying of firearms, as discussed above, through the posting of notice.  Wis. Stat. § 943.13(2)(bm).  Under the Act, a notice consists of a sign that is at least 5 inches by 7 inches.  For buildings, this sign must be posted in a prominent location near all entrances to the part of the building to which the restriction applies and any individual entering the building can be reasonably expected to see the sign.  For land or grounds, this sign must by posted in a prominent place near all probable access points to the grounds or land to which the restriction applies and any individual entering the grounds or land can be reasonably expected to see the sign.

According to the Legislative Council,
 there has been no discussion by the Legislature or any committee as to specific language that must appear on the sign.  Instead, it is left open to interpretation as to the proper language.  It is possible the Department of Justice will eventually promulgate rules and provide sample language that is sufficient to meet the statutory requirements.  Until such guidance is offered, or until a lawsuit or criminal charges causes a court to offer its opinion on the matter, parties must craft their own language.

Utilizing the language found in the proposed legislation, the following language should be sufficient until further guidance is available:

TO ANY INDIVIDUAL ENTERING [THIS BUILDING // THESE GROUNDS]:

YOU MAY NOT ENTER OR REMAIN [IN THIS BUILDING // ON THESE GROUNDS] WHILE CARRYING A FIREARM
Violators subject to fine up to $1,000.00 and may be subject to criminal prosecution
Wis. Stat. 943.13(1m)(c).
The notice requirements make no distinction between the types of entrance to a facility.  Thus, an “employee entrance” should still contain the necessary notice, unless the employer has an employment policy in place restricting carrying and can absolutely guarantee no visitor or other non-employee would ever utilize the employee entrance.  Because employees may at times bring friends, family or other visitors to the workplace through their employee entrance, an employer is advised to post a proper notice at all possible entrances or access points, including employee-only entrances.  Furthermore, employers should keep in mind any third-party cleaning, maintenance or other parties that might make use of employee-only entrances but are not covered under employment policies because of their third-party relationship.
5. Employer Policies

Employers that wish to prohibit the carrying of concealed weapons by their employees as a condition of employment are advised to work with their attorneys to craft a clear and consistent policy that can be applied across their entire workforce.

The following sample language is offered as guidance for a starting point on drafting an employment policy in Wisconsin:

[COMPANY] is committed to maintaining a safe and healthful work environment for its employees.  As part of this commitment, the company’s policy is to prohibit weapons of any type from the actual workplace or working areas where employees are located as well as from company-owned vehicles.  The Company will not condition employment on the fact that an employee or a prospective employee holds or does not a hold a license to carry a concealed weapon, nor will the company otherwise discriminate against employees in any terms or conditions of employment based upon their lawful use and ownership of firearms.  Employees, customers and lawful invitees who possess a valid concealed weapons license may keep a firearm inside their privately owned motor vehicle when their vehicle is parked on company property inside a designated parking facility.  Any violation of this policy shall subject the offending employee to discipline up to and including discharge.  Customers and invitees who violate this policy will be banned from [COMPANY’S] premises.

It is important that the language, above, be altered so as to fit within any company’s larger employment policies and practices.  Such language or changes to employment policies may also be subject to an existing collective bargaining agreement.  Employers are advised to seek guidance from their attorneys to ensure any employment handbook or policy language meets their specific needs and complies with all local, state and federal law.
6. Enforcing Violations

There are a number of potential criminal and non-criminal violations relating to the carrying of concealed weapons.  These range from an individual carrying without the appropriate license, to entering facilities with a firearm in violation of a properly-posted notice.
a. Carrying Without a License

Carrying a concealed weapon without a proper license is a Class A misdemeanor.  Wis. Stat. § 941.23(2).  A Class A misdemeanor is a crime, punishable by a fine up to $10,000.00 or imprisonment up to 9 months, or both.
b. Trespass to Employer or Business Facilities

Carrying a firearm with a proper license, but in violation of a properly posted restriction to a facility or grounds, is subject to a Class B forfeiture.  Wis. Stat. § 941.13(1m).  A Class B forfeiture is not a crime, and is subject to a penalty not to exceed $1,000.00.
When police respond to a call for trespass, without more, their response is likely limited to issuing a citation of up to $1,000 and removing the individual from the premises.  They would not arrest the individual as the violation is not a crime.  Police have some discretion to temporarily detain individuals, but without reasonable suspicion of a crime, they will not have authority to arrest an individual.  As a Class B forfeiture is not a crime, there is no such authority.

During informal discussions with Assistant District Attorneys in Wisconsin, it was made clear that in trespass disturbances the behavior of the individual in question typically escalates prior to the arrival of police, and certainly once the police arrive.  This typically involves behavior that tends to create or provoke a breach of the peace.  In turn, the police arrest the offender, leading to criminal charges of disorderly conduct.  Such an outcome is unpredictable and dependant upon an individual’s behavior, thus it should not be presumed by any business or employer that the police will in fact arrest an individual for trespass.
c. Criminal Trespass to Medical Facilities

Wisconsin has a separate statute criminalizing trespass to a medical facility.  Wis. Stat. § 943.145.  The new legislation makes no changes to this statute.  The statute states that “Whoever intentionally enters a medical facility without the consent of some person lawfully upon the premises, under circumstances tending to create or provoke a breach of the peace, is guilty of a Class B misdemeanor.”  Wis. Stat. § 943.145(2).  A Class B misdemeanor is a crime and violators are subject to a fine up to $1,000 or imprisonment up 90 days, or both.  The statute defines a “medical facility” as a hospital,
 or a clinic or office that is used by a physician licensed under Wisconsin law
 and subject to the medical examining board rules.

Whether conduct “tend[s] to create or provoke a breach of the peace” is a determination that requires a case-by-case analysis.  While there is limited case law interpreting this statute, the criminal trespass to dwellings statute, § 943.14, utilizes the same language.  Case law interpreting that statute has held the phrase “breach of the peace” to mean that it “need only be such as to put the victim in fear of bodily harm or otherwise disturb or disrupt the peace and sanctity of the home.”  It is not necessary that an actual breach of the peace occurred as a result of the individual’s conduct and the majority of cases construing § 943.14 hold that no violence or threat of violence need occur before a breach of the peace may be found.

Thus, an individual that enters a medical facility with a firearm, if that facility has proper signs giving notice that concealed weapons are prohibited, would be in that facility without consent.  Whether such activity arises to the level of tending to create or provoke a breach of the peace will depend upon a case-by-case analysis.

d. Disorderly Conduct

Separate from the medical facility statute is a broad prohibition against disorderly conduct.  Wis. Stat. § 947.01.  This statute similarly references conduct which “tends to cause or provoke a disturbance.”  Id.  A violation of this statute is subject to a Class B misdemeanor, the same penalty for criminal trespass to a medical facility.

The proposed legislation modifies the disorderly conduct statute so that carrying a concealed weapon is not disorderly conduct, unless there are “other facts and circumstances that indicate a criminal or malicious intent.”  Thus, carrying a concealed weapon cannot alone constitute disorderly conduct.  This provision of the Act is effective immediately, the day after publication, rather than the November or December 1, 2011 effective date applicable to the majority of the Act.
e. School Grounds and School Zones

The new concealed carry Act modifies current law regarding the carrying of firearms in and around school grounds.  Currently, it is a Class I felony to knowingly possess a firearm at a place the individual knows or has reasonable cause to believe is a school zone.  This language is changed to make it a Class I felony for such actions in or on school grounds, not a school zone.  Newly created is a Class B forfeiture (which is not a crime) to knowingly possess a firearm at a place the individual knows or has reasonable cause to believe is within 1,000 feet of the grounds of a school.  Wis. Stat. § 948.605(2)(a).
f. Repeat Offenders and Re-Entering Employer Facilities

There is no current law or proposed legislation that directly addresses a scenario where an individual is escorted from a building for carrying a firearm in violation of a properly posted restriction, but then chooses to re-enter the facility.  Such behavior could constitute disorderly conduct itself.  If an individual was previously cited and removed from a facility, they are now informed and on notice for the violation.  To re-enter the facility is significantly more likely to give rise to arrest for disorderly conduct.
g. Penalties Enhancers

Certain actions can lead to penalty enhancements for individuals convicted of a crime.  This would only apply to individuals charged with disorderly conduct or criminal trespass to a medical facility.  It does not apply to an individual that violates a posted firearm prohibition and is only cited with a Class B forfeiture, as it is not a crime.

Under Wis. Stat. § 939.63(1), a person committing a crime while possessing, using or threatening to use a dangerous weapon may have their penalty enhance.  A prison sentence for a Class B misdemeanor – a maximum of 90 days – may be increased by up to 6 months.  A “dangerous weapon” is defined in part as “any firearm, whether loaded or unloaded.”  Wis. Stat. § 939.22(10).

Repeat offenders may also be subject to penalty enhancements.  The enhancement for crimes with a maximum imprisonment of less than a year – such as a Class B misdemeanor – may be increased to as much as 2 years of imprisonment.  Wis. Stat. § 939.62(1)(a).  This requires the individual to be a “repeater.”  A “repeater” is an individual convicted of a felony during the 5-year period immediately preceding the commission of the crime from which they are presently being sentenced.  Wis. Stat. § 939.62(2).  A “repeater” may also be an individual convicted of a misdemeanor on 3 separate occasions during that same 5-year period, if the convictions remain of record and unreversed.  Id.  In computing the 5-year period, time which was spent in actual confinement serving a criminal sentence is excluded.  Id..

7. Employer Liability

Wisconsin’s new concealed carry Act contains two areas of immunity applicable to employers and businesses:
A person that does not prohibit an individual from carrying a concealed weapon on property that the person owns or occupies is immune from any liability arising from its decision.

An employer that does not prohibit one or more employees from carrying a concealed weapon [] is immune from any liability arising from it decision.

Wis. Stat. § 175.60(21).

Unfortunately, the Act is silent as to any immunity when an employer or business does prohibit the carrying of firearms.  If a business posts notice restricting carrying, are they taking on the responsibility of enforcing that restriction?  The new Act offers no guidance.  If a customer enters a facility with a concealed weapon in violation of a properly posted notice, and a crime, accident or other incident occurs, could the business face liability?  If an employee enters the workplace with a concealed weapon in violation of a proper employment policy, and a crime, accident or other incident occurs, could the employer face liability?  The Act fails to identify what additional liability a party takes on if they choose to enforce a restriction.

From a practical standpoint, it is difficult to envision individuals and employers having a heightened responsibility beyond the responsibility that existed in the past when state law prohibited the carrying of concealed weapons altogether.  It is not practical for business to have metal detectors at their entrance or to frisk visitors.  Still, the fact that the Act carves out immunity for parties that do not restrict carrying, raises concerns that some level of liability could attach to parties that do restrict carrying.
8. Practical Employer and Business Concerns

The various enforcement mechanisms and outcomes discussed above are subject to the actions of both the individual and the police.  Police discretion and judgment calls are paramount.  An individual carrying a firearm that is cooperative and calm when escorted from the premises is less likely to be arrested or charged with a crime.  An individual creating a scene or disturbance is more likely to be arrested or charged with a crime.  The outcome may vary with each situation.

Even disorderly conduct violations and criminal trespass to a medical facility violations leave police with discretion in their response.  An individual may be arrested at the scene only to be released later following their citation and processing.  This could theoretically lead to ongoing problems if such individuals attempt to re-enter the facility.

It will be critical for employers and businesses to proactively coordinate with local police and District Attorneys to establish a protocol for handling concealed carry-related disturbances.  Once a protocol is established and in place, it is more likely to gain traction and become a de facto response.  Unless and until a Wisconsin court rejects certain protocol, it will allow for consistency and predictability in response.

As one example, for the medical facilities community, in working with local District Attorneys it may be possible to establish a protocol where carrying a firearm in violation of a posting – as far as the DA is concerned – is sufficient to “create or provoke a breach of the peace.”  Combined with proper notice at all entrances as a means of demonstrating a lack of consent to be inside the facility with a firearm, the two elements of criminal trespass to medical facilities are established, at least to the degree required to make an arrest.  With such an understanding, the District Attorneys could set up a protocol with the local police so that police automatically arrest individuals under the criminal trespass to a medical facility statute.  This bypasses the uncertainty that comes from police discretion and will ensure that violators are quickly detained, removed and processed through Wisconsin’s criminal justice system.
Similar discussions are encouraged to develop a protocol where carrying a concealed weapon into a business in violation of a proper posting – as far as the DA is concerned – is sufficient to constitute a “malicious intent” so as to trigger the disorderly conduct statute.  Such understandings are not clearly within the new Act, and may be subject to further guidance by a Wisconsin court.
The key factor, regardless of the specific scenario, is to maintain an open and ongoing dialogue with local police and prosecutors so all parties have a clear understanding as to how these situations will be handled.

9. Conclusion

It is difficult to analyze new legislation before any state agency or court has been given the opportunity to interpret the new language.  This memorandum offers insight into how various employers and businesses may choose to prohibit the carrying of firearms within buildings and on grounds.  The actual means and methods of restrictions are subject to change with specific guidance by the Department of Justice, or from an opinion by a Wisconsin court interpreting the new Act.  Enforcement will depend upon the actions of an individual, as perceived by the police, on a case by case basis.

Until the Department of Justice or a Wisconsin court offers further guidance, best practices are to place proper signage with the necessary language at all access points to a building, a part of a building, or grounds.  Establishing a dialogue with local police and District Attorneys will facilitate a standardized response protocol for handling concealed carry violators in specific settings, such as high stress medical settings including hospitals.  Absent court direction, clear police protocol and District Attorney prosecution protocol will serve business interests more than any legal analysis of statutory language.







� Concealed weapons are still prohibited in police stations, prisons, jails, mental health facilities, courthouses, beyond security checkpoints at airports, and other similar locations or facilities.  For a complete list, and some exceptions, please refer to Wis. Stat. § 175.60(16).


� The following are included as nonresidential buildings: a nursing home; a community-based residential facility; a residential care apartment complex; an adult family home; and a hospice facility.


� All statutory citations in this memorandum are written as though the concealed carry Act is now law.  The citations may not currently exist, or correspond to current statutes.


� The Wisconsin Legislative Council is a nonpartisan legislative service agency for the Wisconsin Legislature.  The agency provides, in part, nonpartisan legal research services to legislators, legislative committees, legislative staff, and other governmental agencies.


� As defined in Wis. Stat. §50.33(2).


� Wis. Stats. ch. 448.
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